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3ATAJIBHI IPUHIOUIIN ITPU3HAYEHHSA IOKAPAHHSA
3A CTATTEIO 114-1 KPUMIHAJIBHOT'O KOJAEKCY YKPATHU
TA CYJOBA IIPAKTUKA MOI'O 3ACTOCYBAHHS

GENERAL PRINCIPLES OF SENTENCE UNDER ARTICLE 114-1
OF THE CRIMINAL CODE OF UKRAINE
AND COURT PRACTICE OF ITS APPLICATION

Cmamms npucesuena anauizy npasogux 3acad NPUsHA4eHHs NOKApAaHHs 3a KPUMINATbHE NPABONOPYUIEHH, nepedbaieHo2o
cm. 114-1 Kpuminansrozo kooexcy Ykpainu (nepewkodcanus sakonniti disnorocmi 36potinux Cun Yxpainu ma inwux siticoko-
8ux hopmysann). B docnioscenni posenioaromeca 3a2a1bHi NPUHYUNY RPUSHAYEHHS NOKAPAHHA 30 OGHUM 8UOOM 3N0YUHY Md
npoBOOUMbCA ANANI3 CYOOBOT NPAKMUKU 1020 3ACMOCYBAHHSL.

Memoto ma 3a80annam cmammi € 8USHAUEHHS OCHOBHUX NpoOLeM, AKI 8UHUKAIOMb NpU K8anighikayii ma npusHayeHHi
NOKAPAHHA 30 NEPeuKo0HCAHHA 3aKOoHHIN Oisibrocmi 3opotmux Cun Yrpainu, a maxosc (popmyniosants nponosuyitl ujooo ix
yeyunenna. Memooonoziuny 0cHogy 0ociiodicents Cmano8ums NOCOHAKHS MeoPEeMUYHO20 Ma NPAKMUYHO20 niOX00i6, y Medlc-
ax AKUX 3HAUWLIU 3aCmMoCy8ants 3a2a1bHOHAYKOGE Ma CReyianbHO-npagosi memoou. Ananiz cy0osoi npakmuku 3acmocy8anHs
cm. 114-1 Kpuminanernozo koodexcy Ykpainu, donomodice 8UABUMU 3a2albHi MEeHOeHYil y NPUSHAYEeHHT NOKAPAHHA 34 8KA3AHUM
KPUMIHATLHUM NPABOROPYULEHHSM.

B ymosax nocmiiinoi mepopucmuunux 3a2po3 ma nooiamu, ki 8iooynuce na mepumopii Ykpainu, 3axonom Yrpainu “Ilpo
sHecenns 3min 0o Kpuminanonoeo kodexcy Yipainu” 6i0 8 keimusa 2014 poky 3anpogadiceno KpUMiHAIbHy 8i0N08I0ANbHICHIb
30 NepewKoOHcants 3akouuil oianvhocmi 3opounux Cun Vkpainu ma iHwux 8iticbKosux (opmysans y ocobnusuii nepioo
(cm. 114—1 Kpuminanrvrozo kooekcy Ykpainu). Kpim moeo, nicia 2022 poky, 8ce uacmiiie MOXCHA chocmepieamu npumse-
HeHHs 0CiO 00 KPUMIHATLHOT 8i0N08I0AILHOCTIE 3a NEPeUKOONCAHHA 3aKOH Il difnbHocmi 36pounux Cun Ykpainu ma inuiux
8ilicbko8ux (hopmyears. Jlna 0ompumants 3aKOHHUX NPABa i c00600U 0Cib, NiO03PIOBAHUX YU 0DBUHYBAUEHUX ) CKOEHHI MAKO20
KPUMIHANLHO20 NPABONOPYUEHHS, HEODXIOHO NPABUTLHO KBANIIKY8amu guuHeHe 0codol0 OiHHA.

Ilpoananizosana HU3Ka 3aKOHOOABHUX, HOPMANUGHO-NPABOBUX AKMIE MA CYOOBUX PileHb U000 NPUSHAYEHHSA NOKAPAHH 3d
nepewKo0NCanHa 3akonnitl oianvrocmi 3opoiinux Cun Yrpainu ma inuux 8iticbkogux gopmysans.

KuarouoBi ciioBa: nokapawnms, 6upox, cankyis, no30asieHts 8oii, KPUMIHAIbHA 8i0N08I0ANbHICYb, MODINI3AYIsL.

The article is devoted to the analysis of the legal basis for imposing a penalty for a criminal offense provided for in
Art. 114-1 of the Criminal Code of Ukraine (obstructing the lawful activities of the Armed Forces of Ukraine and other military
formations). The study examines the general principles of punishment for this type of crime and analyzes the judicial practice
of its application.

The purpose and task of the article is to determine the main problems that arise when qualifying and imposing punishment
for obstructing the legal activities of the Armed Forces of Ukraine, as well as formulating proposals for their elimination. The
methodological basis of the research is a combination of theoretical and practical approaches, within which general scientific
and special legal methods have been applied. Analysis of judicial practice of the application of Art. 114-1 of the Criminal Code
of Ukraine, will help identify general trends in sentencing for the specified criminal offense.

In the conditions of constant terrorist threats and the events that took place on the territory of Ukraine, the Law of Ukraine "On
Amendments to the Criminal Code of Ukraine" dated April 8, 2014 introduced criminal liability for obstructing the lawful activities of
the Armed Forces of Ukraine and other military formations during a special period (Article 114—1 of the Criminal Code of Ukraine). In
addition, after 2022, it is increasingly possible to observe individuals being held criminally liable for obstructing the lawful activities
of the Armed Forces of Ukraine and other military formations. In order to observe the legal rights and freedom of persons suspected
or accused of committing such a criminal offense, it is necessary to correctly qualify the act committed by the person.

A number of legislative, regulatory and legal acts and court decisions regarding punishment for obstructing the lawful
activities of the Armed Forces of Ukraine and other military formations have been analyzed.

Key words: punishment, sentence, sanction, deprivation of liberty, criminal liability, mobilization.
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Bukiax ocHoBHoro wmarepiamy. CycCrniuibCTBY
MoTpiOHI e(eKTUBHI 3aXOAM OXOPOHH OCHOB HaIliO-
HaJbHOT Oe3nekn YKpaiHu B €KCTPEMaIbHUX CHUTya-
IisIX — B OCOOIMBUH NIePiof, sika 3a0e31Medy€eThCs TSI
XOM 3aKOHHOI JisSUIBHOCTI BIHCBHKOBHX (DOpPMYBaHb.
Jo Takux aepikaBHHUX 3aXOAiB y cdepi 60poThoH 3i
3JIOYMHHICTIO CITiJI BIIHECTH 1 KPUMiHATBHO-TIPABOBI
y BHJI BU3HAHHS 3JI0YMHOM TEPEITKOKAHHS 3aKOH-
Hill nismpHOCTI 3CY Ta iHmUX BIHCHKOBHX (hopMy-
BaHb B OCOOJNMBHI IEpiof 1 BCTAHOBJICHHS IOKa-
panHs 3a Horo BunHeHHs (cT. 114-1 KpuminansHOTO
KOJIeKCY YKpaiHm).

[ToHATTS «TmOKapaHHS» € KIIOYOBHMH Yy KpPHUMi-
HampHOMY TIpaBi. [Ipu 1IbOMy TIOKapaHHS € OIHIEIO
3 (popm pearizarii KpUMiHAIBHOI BiAMIOBIAAIBLHOCTI,
sIKa, y CBOIO Yepry HacTa€ BiKE IMICIIsl BANHEHHS 0CO-
0010 KPUMIHAJIBHOTO TPABOTIOPYLICHHS, PO3IIISIIY
CIpaBM Ta BUHECEHHS BUPOKY cyloM. | Tomy mocii-
JUKCHHS KPHUMIHAJBHOI BIiATOBITAJBHOCTI 3a 3J10-
YUHHE MMePEITKOKAHH 3aKkoHHI# nismeHOCTI 3CY Ta
IHIIMX BICHKOBUX (DOPMYBaHb B OCOOIHMBHIA TIEPiONT
ITiCJIsl BABUCHHS IIHOTO JIISTHHS SIK COIIaJIBHOTO 1 ITpa-
BOBOTO SIBHIIA, @ TAKOX aHANi3y CKJaay LBOTO 3J0-
YrHYy (B KOHTEKCTI Mi/ICTaBM KPUMIiHAIBHOI BiJIOBI-
JATHHOCTI 32 HOTO BYMHEHHSI ), IEPEXOIUTH JI0 €TAITY
O3y TPOOIIEM, TTOB’SI3aHUX 3 TIOKAPAHHSIM.

He3Baxkatoun Ha NOCUTH 3HAYHY KiTBKICTH OOIi-
KOBaHMX KPHUMiHAJBHUX MPaBONOPYIIEHb 3 IIOIe-
pPEeIHBOI KBamiikalliero 3a BKa3aHOW CTaTTEHo,
MUTaHHS TPO TIOKapaHHs 3a 3J0YMHHE IEepelKo-
IoKa”HHS 3akoHHIN mismeHOCTI 3CY Ta IHIIMX Biii-
ChKOBHX (pOpMyBaHb B OCOOJNMBHUH Iepiof 3aiuiia-
€THCSl MAJIO BUBYCHUM Y HaylLli KpUMiHAJILHOTO TIpaBa,
a B ONPIJIIOMHCHUX HAYKOBUX IMpaLsiX, SKIIO LE CTO-
CYEThCS MPEMETA [[LOTO JOCIIKSHHS, TOCIIITHUKH
MePEeBaKHO OOMEKYIOTHCS KOHCTATAITIEI0 PEMaKIIii
caHkmii cT. 114-1 KpumiHanpHOTO KOAEKCY YKpaiHu
abo B3araii He 3rajayroTh npo Hei. Pazom i3 Tum
icHy€ peasbHa moTpeda B Haylli, Ta CyIOBiM NpaKTHII
y hopMyJIrOBaHHI 3arajJibHUX OPIEHTHPIB JIJIS IPU3HA-
YeHHS! TIOKapaHHs 3a 1Oro BUYNHEHHSI.

Po3msin muTaHHS PO TOKapaHHs 32 3JI0YMHHE
TIePEITKOKAHHS 3aKOHHIH AisbHOCTI 3CY Ta iHmmMX
BiliCEKOBUX (POpMyBaHb B OCOONMBHI Iepiof BapTo
3OIMCHUTH y 2-X HANpsIMKax: a) PO3KPUEMO MOHATTA
«IOKAPaHHSD» 1 «CAHKIIIs», 8 TAKOXK X B3aEMO3B’SI30K;
0) 3acTOCYEMO OTPUMaHI 3HAHHS JUIsS aHAI3y CaHK-
miif cT. 114-1 KpuminanpHOTO KOoJeKCy YKpaiHm.

VY HaykoBiif FOpUIAMYHIN JiTeparypi 3aJIe)KHO BiJl
peaMeTa JOCIiPKEHHS TOCIITHIKH PEPE3eHTYI0Th
Ppi3HI BU3HAUYEHHsI TOKapaHHs, X04a iX OCHOBY Xapak-
TEpU3YyI0Th 3 HOTO 3aKOHONABYI O3HAKH: (2) IIe 3axij
Jep’KaBHOTO TpUMYCY, (0) BiH 3aCTOCOBYETHCS IO
0ci0, 1o BU3HAaHI cyaoM (y BUPOKY) BUHHUMH y BUH-

HEHHI 37I04YMHY, (B) LIel 3axij moJsrae B nepeadoave-
HOMY 3aKOHOM OOME)KEHHI IpaB i cBOOOJ 3acyIke-
Horo. Tak, BUeHI BU3HAIOTH, 1110 TOKAPAHHS € 3aX0/I0M
NPUMYCY, IO 3aCTOCOBYETHCS BijI IMEHI JIep)KaBH 3a
BHUPOKOM CY/IY JI0 OCOOM, BU3HAHOI BUHHOIO y BYH-
HEHHI 3JI0YMHY, 1 TTOJIATaE y TIepe0adeHOMY 3aKOHOM
oOMexeHHI TIpaB 1 cBobon 3acymkeHoro [2, c. 200].
ToOTO CTOCOBHO 3JIOYMHHOTO  TIEPEIIKO/KAHHS
3akoHHIN HisibHOCTI 3CY abo0 1HIIOrO BIHCHKOBOTO
¢dopmyBanHs B ocobnmBuit iepiox (ct. 114-1 Kpumi-
HAJIBHOTO KOAEKCY YKpaiHW) IMOKapaHHSM BHCTYIIA€
JIep>KaBHUI MPUMYC, SIKUH 3aCTOCOBYETHCS 32 BUPO-
KOM CyAy JI0 0COOW, BU3HAHOI BUHHOIO Y BYMHEHHI
LBOTO 3JI0YMHY, 1 AKUH MOJsIrac B OOMEKeHHI MpaB
i cBoOox, mependaueHnx KpuMiHATBHUM KOJEKCOM
VYkpainu.

YV po3yMiHHI IOHATTS «CaHKIis» ctareir Ocoomu-
Bo1 yacTnHM KprMiHaTbHOTO KOZEKCY YKpaiHU MpH-
€JIHYEMOCH JIO TTO3UIIi1, MPUXUIBHUKH KO BU3HAIOTh
CaHKIIII0 TPABOBOK MIpOK KPUMIHAJIBHOTO TOKa-
pannsi. Taka cankuis (a0o ii yacTuHA) € PIZHOBUAOM
IOPUINYHUX KOHCTPYKIIH, y SKHUX BIAOOpa)xkaeTbcs
0araro YNHHHKIB, y TOMY YHCITi i CTABJICHHS CYCITiThb-
CcTBa N0 cyaoBoi Biaau. HamMipHa KOHKpeTH3aIlis
BUJIIB 1 MEX MMOKapaHb MOXE CBIIYUTH ITPO HEMOBIPY
JI0 Cydy 1, HaBIAKH, PO HAJaHHs CYIy MOKJIHBOCTI
MaKCHMaJILHO 1H/IMBIyali3yBaTH MOKapaHHs 3a BUU-
HEHUH 371091H, TOOTO MPo MOBipy 10 cymy [3, ¢. 507].

Bupimrytoun npobiemMy KOHCTPYIOBaHHS KpUMi-
HAJBHO-TIPABOBUX CAHKI[M, HEMOXIUBO OMHHYTH
MUTAHHS TPO TNPUHIMIIKA KPUMIHAIBHOTO TIpaBa
Ta iX BIUIMB HAa BCTAHOBJICHHS CaHKIH. J[o Takux
MPHUHIMIIB MOXXHO BIJTHECTH: 3aKOHHICTh, PIBHO-
MIPaBHICTh TEPe]] CyAOM, TYMaHi3M, CIIPaBETHBICTH,
BiJIIIOBIIaJIbHICTP 32 HAsIBHOCTI BHHU, JEMOKPATH3M,
HEBIJIBOPOTHICTh KPUMIHAIBHOT BiJIMOBIIaIBHOCTI,
IHIMBIyastizaiisi KPUMIiHAJIbHOI BiJIOBINAIBHOCTI
i moKapaHHsI, TPUHIIUT 0COOMCTOI BiJMOBIIaIbHOCTI
[4,c. 121].

HaBemene 3actocyeMo I aHamizy CaHKIIIHA
yactuHn ctarti 114-1 Kpuminansaoro Komekcy
VYikpainu [1]. Tak, 3akoHOnaBeNb CaHKINO 4. 1 i€l
CTaTTi BUKJIAB y PEIAKIlii: «KapaeThCs MO30aBICHHSIM
BOJII BiJI II’SITU JIO BOCBMH POKIB», a 4. 2 — «Kapa-
€ThCS TT030aBIICHHSAM BOJII Ha CTPOK BiJ BOCBMHU IO
T ATHAAIATH poKiBy. Po3rsHemo: (1) mutanHs mpo
BiJIMTOBITHICTh IIUX CAaHKIIA PEKOMEHAIIISM IIOJI0 1X
noOyI0BH, IO PO3pOOJeHI y Haylli KPUMiHAIBHOTO
npasa, i (2) TOYHICTH BiOOpaKEeHHS XapakTepy 1 CTy-
MICHIO HEOE3MEUHOCTI IBOTO 3JIOYUHHOTO JIISTHHSI.

OmHi MOCTITHUKY, TPOIMOHYIOYH IpaBuja KOH-
CTPYIOBAaHHS CaHKIl /s TOAONAHHS ICHYFOYMX
HEJIOJIKIB, 1110 MArOTh MICII€ Y 3aKOHOTBOPUIH JisTb-
HOCTI, MiJKPECIIOITh BaXKJIMBICTh: BIAMOBITHOCTI
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CYBOPOCTI TIOKapaHb CTYICHIO CYCHiJIbHOT HeOe3meu-
HOCTI 3JI0YMHY; YUM BHIIUM € CTYIiHb CYCIIJIBHOI
He0e3MeYHOCTI 3JI04MHY, THM CYBOPIIIHM Ma€ OyTH
MOKapaHHs 32 HHOTO; MPUOIM3HO OIHAKOBI 3a CTYy-
[IEHEM CYCIUIbHOI HEOE3MEeYHOCTI 3JI0YMHU TTOBHHHI
MaTH OJIHAKOBI CaHKIII Ta iH. [5, ¢. 211]. [Humi BYeHi,
[TOTO/PKYIOUUCH 3 TAKUM IT1IXO/IOM JIOMOBHIOKOTh, 10
CTYIIHB CYCIUIbHOI HEOE3MEUHOCTI 3I0YHHY, ITPOSIB-
JISETHCS, 30KpeMa, B 00 €KTI 3II0YUHY, 3IIOYHHHOMY
HACJIJIKY, CIOCO0iI BUMHEHHSI 3JIOYMHHOTO JIisTHHSA,
KUTBKOCTI Cy0 €KTIB, 110 HOTO BYMHIOIOTH, Ta Y3TrO-
JDKEHOCTI X 1ilt Ta popmi BuHH [3, c. 506].

HayxoBii, po3misgarodd OCOONUBOCTI BH3HA-
YEHHS CAHKIIiM 3a 3JIOYMHHI JisTHHS, y3arajJbHIOIOTh
MO3UIIiT PO3POOHHKIB 1 TIOTOMKYIOTHCS 3 TUM, TIepe-
XiI «IpOCTHil — KBaTi(hiKOBaHUH ... CKJIAJIN» MOBH-
HEH IUJIaBHO BijioOpaxkaTtucs B caHKIsAX. [lomuiiko-
BOIO (OKpIM SIK JUIsl 3JIOYMHIB HEBEJIMKOI TSIKKOCTI)
€ MoOyI0Ba CAHKITIN TUTBKU 3 BU3HAYCHHIM BEPXHIX
MEX TIOKapaHHS, OCKUTBKH Yy IThbOMY BHIAAKY 1 3a
MPOCTUH, 1 3a KBajiikoBaHUHU 370YMH MOXe OyTH
MIpU3HAYCHE OJTHAKOBE IMOKapaHHs, a 11 CTUPAE TPaHb
MiX Kateropismu 3i0uuHiB. Kpim Toro, € migcrasuy,
SIK 11¢ OOTPYHTOBYIOTH MPABHUKH, y 3JI0YMHAX OJHIET
KaTeropii TSHKKOCTI HIDKHIM Ta BEPXHIM MOpIT BCTa-
HOBIIIOBATH B OJHHUX MEXaX; y CAHKI[SX HOPM, SIKi
repea0avyaroTh BiNOBIIANBHICT 32 TSOKKI 3ITOYMHH,
JIe BKa3aHa JIMIIE BEPXHs X Mexa, BU3HAYaTH HIKHI
MeXI1 M030aBJICHHS BOJI; ... BUIILY MEXKY CaHKIII 3a
MPOCTHH 3JI0YMH BCTAHOBJIIOBATH HA OJIHOMY piBHI
HIDKHBOIO MEXEI0 CAHKIIl 3a KBaTi(piKOBAHHH 3110-
yuH [3, c. 506, 507].

TakuM 4YHHOM, TIOKapaHHS 3a 3JIOYUHHE Iepe-
MIKOKaHHS 3akoHHIN AisibHOCTI 3CY Ta IHIIKMX Bii-
chKoBUX (hopMyBaHb B ocoOiuBuil nepioxa (ct. 114-1
KpuminansHoro Konekcy Ykpainw) — 1ie qepkaBHAN
MIPUMYC, IO 3aCTOCOBYETHCS 32 BHPOKOM CYIy IO
0CcOo0H, BU3HAHOI BHHHOKO Y BYMHEHHI I[bOTO KPHMi-
HAJIBHOTO MPABOIMOPYIICHHS, 1 IKUH TosTae y oome-
JKEeHHI TpaB 1 cBoOon, nependadennx KpuminanbHum
KoziekcoM Ykpainu. CaHKIIl y cTaTTi, Jie BU3HAYEHI
BHIH I MEK1 IIOKapaHHsI 32 37I0YMHHE [TEPEIIKOKAHHS
3akoHHIN AismbHOCTI 3CY abo iHMIOTO BiHCHKOBOTO
(hopmyBaHHS B OCOONMBHUI TEpioja, MarOTh BiJIOBi-
JIaTH TIPUHIIMIIAM KPUMIHAIBHOTO TIpaBa (3aKOHHOCTI,
PIBHOTNIPaBHOCTI Tepe CyAOM, TyMaHi3My, CcIipa-
BEJUTMBOCTI, BIIMOBIMAJLHOCTI 3a HAsBHOCTI BHHH,
JIEMOKPATU3MY, HEBIIBOPOTHOCTI KPUMIiHAIBHOI Bil-
MTOBITaIbHOCTI, 1HAMBITyami3allii KpUMIiHAIBHOI Bif-
MOBIIaJIbHOCTI W TOKapaHHs, MPUHIIUAIY OCOOUCTOI
BiJINIOBIJAJILHOCTI) Ta MpaBUaM MMOOYTOBU CAHKIIIMH,
110 pO3pO0JICHI B HAYIlI KPUMIiHAIBHOTO TIPaBa.

VY 4. 2 ct. 50 Kpuminansaoro Konekcy Ykpainu
BH3HAYAETHCS, M0 MOKAPAHHS Ma€ Ha METI HE TITbKU

Kapy, a i BUNPABICHHS 3aCy/DKEHHX, & TAKOX 3a1100i-
TaHHS BYMHEHHIO HOBUX 3JIOYMHIB SIK 3aCyPKEHHMH,
Tak 1 iHmmMu ocobamu. J[OCATHEHHS METH IOKa-
paHHSI € MOXIIMBHM, JIMIIE SIKIIO CYIl, MPUAMAIOYH
pIIeHHS MO0 BUAY W pO3MIpY IMOKapaHHS, Kepy-
BaTUMETHCS [IPUHIUIIAMYI NPU3HAYECHHS IIOKApaHHS,
a TaKOX 3arajJibHUMU 1 CIIeiaJIbHUMU 3acaJjaMy IpH-
3HAUEHHS TOKapaHHs, K1 IPYHTYIOTbCS Ha LIUX MTPHUH-
[UIIaX: 3aKOHHOCT1; BU3HAYEHOCTI; OOTPYHTOBAHOCTI;
TYMaHHOCTI; 1HMBITyasti3allii; CrpaBeJInBOCTI.

IIpo npuHUMIIN NPU3HAYCHHS NTOKApaHHS 3raay-
etbcs B 1. 1 mocranoBu [IBCY «Ilpo npaktuky npu-
3HAUEHHS CyJaMH KPUMIHAJIBHOTO TOKAapaHHS» Bij
24 sxoBtHst 2003 p. 3a Ne 7 (3 HACTYITHUMHM 3MiHaMN),
JIe HAarOJIOUIYETHCS, IO CyAX NPH MTPU3HAUYCHHI MTOKa-
paHHS B KOXKHOMY BHIIAJKy i CTOCOBHO KOXXHOTO
HiACYIHOTO, KM BU3HAE€THCS BUHHUM y BUMHEHHI
3JI0YMHY, MaIOTh CyBOPO JOAEP’KYBaTH BUMOT CT. 65
KK om0 3aranbHux 3acaji Ipu3HaYe€HHsI IOKapaHHs,
OCKUIBKM caMe 4epe3 OCTaHHI peanizyloThCsl MPUH-
[IUITH 3aKOHHOCTI, CITPaBEAIMBOCTI, OOTPYHTOBAHOCTI
i iHauBITyaizamii mokapanHs; [6].

lono cnewiadbHUX 3acal NPHU3HAUYEHHS IIOKa-
panHs, To ix KpuminanbHuM kopekcom YKpaiHu He
MICTHTB, a B Hay1li KpUMiHAJILHOTO [TPaBa HUMH BU3HA-
YaroTh 3acajau (MpaBWiia) MPU3HAUEHHS MOKapaHHS,
IO 3aCTOCOBYIOTBCS CYIOM HE B KOXXHOMY BHUITAJKY
MPU3HAYCHHST TIOKapaHHS, a TUIbKW Y BU3HAYCHUX
KPUMIHQJIBHUM 3aKOHOM CHTyalisx. Taki mpaBmiia
JIOTIOBHIOIOTH (PO3BUBAIOTh) 3arajbHi 3acaal IpH-
3HAUEHHS MOKapaHHsS (LIUIIXOM HOro MmoM’SIKIICHHS
abo MOCHJICHHS), iX 3aCTOCOBYIOTh y CYKYIHOCTI
3 OCTaHHIMU ¥ TIPW [ILOMY BOHH TOKJIMKaHI 3a0e3-
MeYyBaTH 1HAWBIAyaTi3aIlifo TOKapaHHSI 3aJIeKHO
BiJl creru]iky 37M0YMHHOT ab0 MOCTKPUMiHAIBHOT
MOBEIIHKA YHh OCOOMCTOCTEH 0coOu BuHHOTO. [0
crieniadbHUX 3acajl TOCIiAHUKHU BITHOCATH, 30KpeMa,
npaBuiia TPHU3HAYCHHS [OKapaHHS o0co0i, BU3Ha-
Hii oOMexeHo ocymHoio (4. 2 ct. 20 Kpuminams-
HOT'O KOZIEKCY YKpaiHHW); NPU3HAYECHHS MOKapaHHS
0co0i, siKa BUMHWIA 3JIOYMH IIiJ] 4aC BHUKOHAHHS
CHeUialbHOIO 3aBAaHHs 3 IMONEpeKEHHS abo po3-
KPHUTTS AiSTIBHOCTI OpPraHi3oBaHol TPyIH UM 3J0YMH-
HOi opranizamii (4. 3 c1. 43 KpumiHaibHOTO KOAEKCY
VYkpaian); npu3HaYeHHs TIOKapaHHs 0C00i, sKa BUU-
HUJIa He3aKiHYeHHH 37T09MH a00 3JI09MH Y CHiBY4acTi
(ct. 68 KpuMmiHanpHOTO KOJEeKCy YKpaiHW); MpU3Ha-
YeHHS OUTBII M SIKOTO TIOKapaHHs, HiXK MependadeHo
3akoHOM (cT. 69 KpumiHanpHOTO KoZeKcy YKpaiHu);
NPU3HAYCHHSI TOKapaHHs 3a HasBHOCTI OOCTaBWH,
0 TIOM’ SIKIITYIOTh ToKapaHHs (cT. 691 Kpuminams-
HOT'O KOZIeKCY YKpaiHHW); NPU3HAYECHHsS MOKapaHHS
32 CYKYITHICTIO 3JIOYMHIB 1 CYKYITHICTIO BHPOKIB
(crarti 70 1 71 KpuminanbHOro Komexkcy YKpaiHH);
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MPU3HAUCHHS ITOKapaHHs HEMOBHONMITHbOMY (cT. 103
Kpuminaneaoro xogekcy Ykpainu) [7; c. 454-455].

Amnani3 ct. 65 KpuminanbHOTO KOnekcy YKpaiHu
y KOHTEKCTi NMPHU3HAYCHHS MMOKapaHHsS 3a 3JI0YMHHE
MePEeIKOKAHHS 3aKOHHIN NistibHOCTI 3CY Ta iHIMX
BilicbKOBUX (hOpMyBaHb B OCOONMBHI Tiepiox nae
MiZICTaBy Uil TBEP/DKEHHS, IO Cy, MPU3HAYAIOUH
TTOKapaHHs 3a IeH 37I0UYrH 30008’ I3aHUIA: a) KepyBa-
Tucs caHKisiMu 9actuH 1 12 cr. 114-1 Kpuminans-
HOTO KOJIeKCY YKpaiHu; 0) MisATH Ha MiJCTaBi MOJIO-
KeHb 3araipHOi 4acTUHM KpUMiHaIBHOTO KOAEKCY
Vkpainu; B) BpaxoByBaru (a) CTYyMiHb TSKKOCTI
BUMHEHOTO 3JIOYMHHOTO IEPEHIKO/KAHHS 3aKOHHIH
TUSITTEHOCTI BiiCEKOBOTO (DOPMYBaHHS B OCOOTHBHIH
niepion, (6) ocoOy BuHHOTO Ta (0) OOCTaBMHH, IO
[OM’SIKITYIOTh Ta OOTSDKYIOTh IOKApaHHS; T) OLIHIO-
BaTH TpHU3HAYCHE TMOKApaHHS 3a KpUTEPisIMH HOro
HEOOXIJTHOCTI ¥ JIOCTATHOCTI JUIS BHUIIPABJICHHS
ocoOu, sika BUMHMIA IEH 3JI0YMH, 1 JUIS TMOTepe-
JKEHHsSI HOBHMX 3JIOYMHIB. lle BH3HaAuUalbHI 3arajibHi
3acaau MpU3HAYEHHS MMOKapaHHS 3a JA0CHiHKyBaHUN
37I0YHH.

OOcTaHOBKa BYMHEHHSI 3JI0YMHHOTO IEPELIKO-
JUKaHHS 3aKOHHIN JISUTBHOCTI BIHCBKOBOTO (hop-
MYBaHHS pa3oM 3 MICIIEM 1 4acOM HOTO BUYMHEHHS
3II0YMHY € O0OB’S3KOBUMH O3HaKaMu 00’ €KTHBHOI
CTOPOHU ILOTO 3IIOYUHY, SIKi XapaKTePHU3YIOTHCS
ocobnmuBuUM mepiogoM. KpiM TOro, BaxkJIHMBO CyIy
IIpY NIPU3HAYCHHI MTOKapaHHs BpaxyBaTH (3a iX HasB-
HOCTI) 3acO0M BYMHEHHS 3JI0YMHY (BHKOPUCTAHHSI
30poi, TPAaHCIIOPTHUX 3aCO0IB IJIsI CTBOPEHHS TIepe-
IITKOJT TIPH TIePeCyBaHHI BiliCHKOBOI TEXHIKH TOIIIO).

Kpwurepii oriHroBaHHSI 0cOOM BUHHOTO (SIK CKJIaJI-
HUKa 3arajbHUX 3acaJl MPU3HAYCHHS TOKApPaHHS)
OXOIUTIOIOTH: (a) BIK, CTaH (PI3UYHOTO Ta MCUXIYHOTO
30pOB'st 0c0o6w; (0) i1 MOBEAIHKY /10 CKOEHHS 37I0UHHY,
CIIOCI0 XKUTTSI, XapaKTEPUCTHKY 32 MICIIEM POOOTH IH
HaBYaHHSA; (B) HASBHICTH HE3HATHX a0O0 HeIorarie-
HUX CyIMMOCTEH, agMiHICTpaTUBHUX CTATHEHB; (T)
HasBHICTH Ha YTPUMaHHI JiTel abo 0cid MOXHIIOro
BiKy; (J1) MaTepiallbHUI CTaH BUHHOTO; (€) MOTHBH Ta
MeTa 3mounny [8, ¢. 138—144]. o Hux ciing momatu
Ti, 1m0 HaBexeHl B a03. 3 m. 3 mocranosi IIBCY
«IIpo TpaKkTHKy TpU3HAUEHHS CyJaMH KpUMiHAIb-
Horo mokapanHs» Bif 24 >xoBTHs 2003 p. 3a Ne 7 (3
HACTYITHUMHU 3MiHaMH), JIe CTOCOBHO I1. 4 HaBEJCHUX
KPHUTEPIiB CIPaBEIIMBO BKA3YEThCsl OLIBII ITUPOKA
3a 3MICTOM pHca 0COOM BHHHOTO — «CTaH CiM’1» [6].
Taka prca 0coOu BHHHOTO MOXKE BUPAKATHCS Y HASB-
HOCTI Ha YTpUMaHHI He TUIbKH JiTeit a00 0ci0 moxu-
JIOTO BiKY, a 1 0¢i0 3 oOMexxeHnMHU pi3nuHUMU Ta/abo
MICUXIYHUMHU MOXKJIMBOCTSIMH, SIK1 HE BIJHOCATHCS 10
Ha3BaHWX KaTeropif. ¥ CyKyIHOCTI HaBeIeH1 KpH-
Tepil OIIHIOBAaHHSI O0COOM BHHHOTO TAaKOXX IOIIEHO

BpaxoOBYBaTH MpPH NPU3HAYEHHI TOKapaHHS 3a 3JI0-
YHH, 1O PO3IIISIAETHCS.

lono BpaxyBaHHS TpU MPU3HAYCHHI TTOKapaHHS
3a 3JI0YUH, nependadeHuil yactuaamu 112 ct. 114-1
KpuminaneHOTO KOzIeKCy YKpaiHM, MOM’ SKITYIOYHX
Ta OOTHKYIOUMX O0OCTaBHH, TO JIOIUIBHO KEPyBaTUCS
PEKOMEHIAII MU ITyHKTaMu 4—06 3rafjaHol MOCTaHOBU
I1BCY [7].

Kpim Toro, mo 3arajgpbHUX 3acaj MpHU3HAYCHHS
MOKapaHHs 3a JOCH/DKYBAaHWH 3JI0YWH BiJIHOCHMO
1oro HEOOXiMHICTh 1 JOCTATHICTD IS BUIIPABICHHS
ocobw, sika BYMHMJIA IIEH 3JI0YMH 1 MOTEPEIHKCHHS
HOBHX 3JIOYHHIB.

CTOCOBHO cCHeLiaIbHUX 3acaj  MPHU3HAYCHHS
MOKapaHHs 3a 3JIOYMHHE TMEPELIKO/PKaHHs 3aKOHHIH
nisieHOCTI 3CY 200 1HIIOTro BiWCHKOBOTO (hopMmy-
BaHHS B OCOOJMBHI TEPioa, TO BOHU € YTOYHCHUMH
3araJbHAMH 3aCaIaMy PU3HAYSHHS TToKapaHHs (1. 2
4. 1, yactunau 3 i 4 cr. 65 KpuminaiabHOTo Komekcy
VYkpainu); BoHM BUKJIaJieH] B 4. 2 cT. 20, u. 3 ct. 43,
cT. 68, cT. 69, cT. 69-1, crartax 70, 71, 103 Kpumi-
HaJIbHOTO KOJIEKCY YKpaiHu.

AHami3y09l BHPOKH B CIHMHOMY JCpKaBHOMY
peectpi cymoBux pimeHs 3a cr. 114-1 Kpuminais-
HOTO KOZAEKCY YKpaiHH, MO)KHa 3pOOHMTH BHCHOBOK,
110 O1IBIIICTh BUPOKIB 32 MEPEIIKOKAHHS 3aKOHHIH
nisutbHOCTI 3CY Ta iHIIMX BiMCHKOBUX (hOPMYBaHb
B 0COOJIMBUI TIEPi0T BHHECEHI TTICIISI BBEICHHS BOEH-
HOTO CTaHy Ha TepUTOpil KpaiHW Ta MOYATKy MO,
ki BimOymucs B 2022 porri.

Tak, KoBenbcbknii MmichbkpalioHHuid cyn Bonus-
ChKO1 obnacTti y BUpPOKY Bif 26 BepecHs 2024 poky
BuzHaHo BuHyBatuM OCOBA 5 y BumHeEHHI 3I0-
qunHy, mependadenoro 4. 1 ct. 114-1 KK. OCOBA 5,
3HAIOYM, IO MAISUTBHICTh TEPUTOPIallbHUX IEHTPIB
KOMIUIEKTYBaHHSI Ta COILIaJIbHOI IMITPUMKH TIO 3JTii-
CHCHHIO MOOUTI3aI[ifHUX 3aXO0JiB BUKJIMKAJA HIHPO-
KU PE30HAHC B CYCHUIBCTBI, y TOMY YHCII 1 cepel
oci0, sKi MarTh HaMmip YXWJIHTHCS BiJ MOOimi3amii
a00 HE BUABJIAIOTH OakaHHS OyTH MPHU3BAaHUMHU Ha
BIlICEKOBY CITy»O0y, a Y COIIaJIhbHUX Mepekax BUHHUK
MOCWICHUH MONMUT Ha MOIIMpPEHHs iHdopmalii mpo
nisutbHicte [HOOPMALIIA 4, ymucHo, mepemko-
JOKaB 3aKOHHIN AisuibHOCTI 30poitaux Cun Ykpainu
Ta IHIMMAX BIHCHKOBUMX (OpMyBaHb MiJl dYac 37ii-
CHEHHsI HUMU TIPU30BY Ha BIHICHKOBY CIIy>KOy B OCO-
OnmuBHit iepioz.

Tak, OCOBA_5 npu HEBCTaHOBIEHHX OOCTaBH-
Hax, He mi3Hime ciyas 2024 poky, CTaB y4aCHUKOM
TEMaTHYHOI TPynH B MeceHmkepi «Viber» 3 Ha3BOO
«IHOOPMAILIIS 5» 3a MepekeBO agpecoro:
[HOOPMALLISA 6 ne pa3om 3 iHIIUMH HEBCTaHOB-
JICHUMH ITiJ{ 9ac JTOCYIOBOTO PO3CIiAyBaHHS ydac-
HUKaMU BHWIIEBKa3aHOTO «Viber-uary» 3/iHCHIOBaB
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30ip, KOHCOJIAIIIO 1 TPAHCIIALIIO MOBIIOMIIEHb PO
posramyBanas mnpariBaukis [HOOPMAILIS 7 nHa
teputopii AJIPECA 2, 3 BigzomoctaMu mpo MicIis
1 "ac MPOBEJCHHS BiIOBITHUX 3aXO[iB YKa3aHUMHU
BiIICbKOBUMH (hOPMYBaHHSIMH, TPOMaAsIHAM YKpaiHu,
SIKI MAlOTh HaMip YXWJIMTHUCS BiJi BUKOHAHHS CBOiX
00OB'sI3KiB 3 3axHCTy BiTuM3HH, HE3aJeKHOCTI Ta
TEePUTOPIaATBHOI MUTICHOCTI YKpaiHM Mg 9ac MoOi-
mizanii B ocobnmBuii mepioa. 3oxpema, 18.01.2024
OCOBA 5 nosigomus y yari «info_kovel» ydachu-
KiB «Viber-uaty» npo micue nepedyBaHHS CIiBpoOiT-
HukiB IHOOPMALIA 7 na 6ok mocty AJIPECA 2,
YUM BYMHHB TIEPEITKOKAHHS 3aKOHHIM TISTTEHOCTI
36poitnux Cuim YKpaiHu Ta iHOUX BIHCHKOBHX (op-
MyBaHb B 0COOJIMBUH TIEPiO]I.

VY HaBegeHOMY BHUPOKY Cyly OOCTaBUHAMH, IO
MOM'SIKIIYIOTh TTOKapaHHs CyAd BU3HAB IUPE KasTTA
Ta aKTHBHE CHPHUSHHS PO3KPUTTIO 3JI0YUHY, a 00cTa-
BHUHAMH, 1[0 O0TSHKYIOTh TOKAPaHHS Cy/l BA3HAB BUH-
HEHHS 3JIOYUHY 3 BUKOPHCTAaHHSIM YMOB BOEHHOTO
CTaHy.

OTxe, TIpy PO3IVISIII CIIpaB Ta OOpaHHI BHIY Ta
MipH TOKapaHHsS OOBHHYBau€HOMY, CYIU BPaXoOBY-
BaJIM XapakTep 1 CTYIiHb TSHKKOCTI CKOEHHUX KpUMi-
HaJLHUX TPaBOIMOPYIICHD, TIOM'SKITYIOTi Ta BIJACYT-
HICTh OOTSIKYIOUHMX TTOKapaHHS OOCTaBWH, JaHI PO

0co0y 0OBHHYBa4YE€HOTO, CY/I BBAaXKA€, 0 HEOOX1THIM
1 JOCTaTrHIM IJ1 BUIPABJICHHS Ta IONEPEHKCHHS
HOBHX KPUMiHAJIbHUX HPABOIIOPYIICHb.

BucnoBku. BpaxoByrouun HaBeneHO, NpHU3Ha-
YeHHsI MOKapaHHsS BUHHOMY y BYMHCHHI 3JI0YWH-
HOTO TIePENTKOKaHHS 3aKoHHIH mismpHOCTI 3CY Ta
IHIIUX BIHCHKOBHUX (POPMYBaHb B OCOOIUBHII ITepio
(ct. 114-1 KpuMiHanbHOTO KOAIeKCy YKpaiHu) HOBH-
HHO 371 CHIOBaTHCA CyJOM 3 000B’SI3KOBUM JOTPH-
MaHHSM TPUHIUIIB Ta 3arajlbHUX 1 CHEliaIbHUX
3acajl MpU3Ha4YeHHs TokapaHHs. Kpim Toro, aHa-
Ji3 3aKOHO/ABCTBA YKpaiHW Ta MPAKTHKY CYTOBHX
pilIeHb 103BOJIsI€ BCTAHOBUTH, LIO CyA, IIpU3HAUa-
09 TIOKapaHHs 3a Iell 3I04nH 3000B’s13aHUM: (a)
KepyBaTHcs caHkUisMu yactud 1 12 ct. 114-1 Kpu-
MiHaJBHOTO Kojekcy Ykpainu; (0) amisiTm Ha mif-
CTaBi MOJOXEHb 3aranbHoi yacTHHH KpumiHaib-
HOTO KOJeKCcy YKpainu; (B) BpaxOBYBaTH CTYIIiHBb
TSKKOCTI BUNHEHOTO 3JI0YMHHOTO MEPEIIKOIKAHHS
3aKOHHIH JisSITLHOCTI BIHCHBKOBHX (POPMYBaHb B OCO-
OnuBuil mepion, oco0y BUHHOTO Ta 00CTaBHHU, IO
MOM’SIKITYIOTh Ta OOTSDKYIOTH TIOKapaHHS; (T) oti-
HIOBAaTH TMpH3HAYCHE TMOKApaHHs 32 KPUTEPIsIMU
HOro HEOOXiMHOCTI W TOCTATHOCTI ISl BUIIPAB-
JIeHHs 0co0u, sIKa BAMHMIIA LIeH 3JI041H, 1 AJIs ToIe-
PEIKEHHS HOBHX.
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